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Posting of workers within EU 
Focus on the on-going revision and new draft 2016 Directive under adoption

On the 8th of March 2016, the Commission submitted a new draft revision of the rules on posting to

further extend the protection of posted workers and thereby limit competition between national and

foreign companies, in particular regarding remuneration.

After several months of intense discussion, an agreement has been reached on the 23rd of October

2017 between European member State governments. Some points are still outstanding and must be

now decided at European level as part of the adoption of the new Directive initially planned by the

end of 2017 and postponed to 2018.
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Directive 2014/67/EU
The 1996 Directive was reinforced by the Directive 2014/67/EC

(2014 Directive) in force in EU Member States since June 2016.

The 2014 Directive aims to prevent abuses and circumvention of

labour law rules applicable to the posting of workers within the

EU. It provides for new instruments to strengthen the conditions

for monitoring and implementing the 1996 Directive. In order to

ensure an effective follow-up, the 2014 Directive strengthens the

means of cooperation and control between Member States. In

this respect, the 2014 Directive has specified the true nature of a

secondment to prevent abuse and has introduced new control

measures and administrative requirements. Prior declaration

formalities have since been implemented in various forms

specific to each EU Member State and are required prior to any

secondment. In addition, foreign employers are generally

required to appoint a representative in the country of assignment

as well as being able to provide upon request a set of

documents depending on the country (copy of the employment

contract, pay slip and proof of payment of the wages of posted

workers, social security certificate if applicable, working time

statement …). In addition, Member States have the possibility of

transposing into their national legislation administrative or

financial penalties, in the event of a breach of the obligations.

Directive 96/71/EC
Directive 96/71/EC of the 16th December 1996 of the European

Parliament and of the Council (1996 Directive) regulates the

posting of workers within the European Union (EU) in the

framework of labour law. This Directive introduces a regulatory

framework to ensure a balance between the objectives of

promoting and facilitating the provision of cross-border services

and the protection of posted workers. The Directive applies to

several forms of mobility, including the provision of services

between separate third party undertakings, intra-group mobility

of employees between entities of the same Group and also

covers temporary work undertakings.

In compliance with the 1996 Directive, posted workers within

the EU are legally entitled to a core set of rights in force in the

host Member State, where the work is performed. In practice,

foreign companies are required to comply with a minimum set

of fundamental rights applicable in the country of assignment

mainly in terms of working hours and paid holidays, minimum

remuneration, health and safety at work, discrimination and

equity of treatment, protection of certain categories of

employees (including pregnant women) and the provision of

staff by temporary employment agencies.

Reminder of the current Directives
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The information enclosed within the present newsletter are not exhaustive et do not cover
necessarily all legal aspect of the subject. The in no case can replace a legal professional
advice particularly regarding the considered case under any particular situation.
Copyrights are reserved, except with prior written consent.

Main measures of the 2016 Directive project and

outstanding points

The draft of the 2016 Directive includes a number of measures

detailed hereafter. The content of these measures is subject to

change as the Directive draft is currently being discussed at

European level, following requests from EU Member States to

go beyond certain measures initially proposed.

Maximum length of secondment of 24 months

Where the period of posting exceeds 24 months, the labour law

of the host country should apply as a whole to the posted

employee in compliance with the new 2016 Directive draft.

Labour Ministries of EU Member States have reached an

agreement in October 2017 and have proposed the reduction to

12 months regarding maximum duration of secondment. This

question is still under discussion at European level.

This is however subject to the provisions of international law

applicable elsewhere (EU Regulation Rome I & Rome

Convention) and the possibility to opt in the employment

contract for the application of the law of another country. In this

case, such labour law should prevail with the exception of the

limited mandatory provisions applicable in the host country

which should limit the scope of the new provisions.

Remuneration : Equal pay for equal work

1996 Directive requires posted workers to benefit from the

minimum wage rate applicable in the host country in

compliance with law and sector. The draft directive proposes a

broader reference to the concept of remuneration in accordance

with laws and collective agreements of general application. It

would be up to each Member States to specify the various

components of remuneration to be taken into account on their

territory, beyond minimum wage rate. Member States will have

to publish these elements on a national website. Consequently,

all salary elements referenced and applicable in the host

country would have to be taken into account when determining

the posted worker's remuneration.

Provisions of collective agreements

The Commission proposes that the rules laid down in collective

agreements of general application should apply obligatorily to

posted workers in all sectors of activity and not only in the

construction sector, as it is currently the case from 1996

Directive.

Nevertheless, it should be recalled that, actually, some

Member States, including France, already provide for such

application in all sectors of activity, while others have only used

it for restricted sectors.

The principle of equal treatment with local agency workers

According to the draft revision of the Directive, workers posted

by a temporary employment agency established in another

Member States will be subject to the same conditions of

remuneration as local temporary workers.

Ongoing discussions
The content of these measures have been the subject of

numerous discussions between EU Member State

representatives. Following the agreement reached between the

EU Employment and Social Affairs Ministers of EU Member

States in October 2017, discussions began at European level

between the European Parliament, the Council and the

Commission with a view to adopting the 2016 Directive draft .

The adoption expected by the end of 2017 has been

postponed and discussions are still ongoing. The question of

the time-limit for transposition of the Directive is also being

examined (transposition periods between 2 and 4 years under

discussion).

Consequences in Switzerland
According to the Swiss State Secretariat for Economic Affairs

(SECO), the possible repercussions of the reform of the 1996

Directive will have to be examined once its content is

implemented.

In any case, the consequences arising from the 2016 Directive

should remain limited for foreign employers, bearing in mind

that the new provisions do not call into question the modalities

and duration of secondment in the sense of social security,

which remains possible up to 5-6 years in accordance with the

applicable bilateral social security agreements, subject to

obtaining a valid residence and work permit for third-country

nationals (NB: ICT card limited to 3 years for non EU

employees). Furthermore, the consequences of the Directive

are limited regarding labour law through the provisions of

international law (European Regulation 593/2008 or the Rome

Convention) which remain applicable.
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